THE MIDDLE WAY: WHAT CONTEMPORARY LIBERAL LEGAL THEORISTS CAN LEARN FROM ARISTOTLE Miriam Galston
American legal theorists have long been preoccupied with questions about method and truth in legal and moral reasoning. Their inquiries have focused on whether and how citizens, lawmakers, judges, and other public officials can attain truth, correctness, or certainty in their legal and moral pronouncements.
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Until the last decades of the nineteenth century, American legal theory was dominated by formalist views, which saw legal reasoning in the ideal case as a closed, deductive system based upon a finite number of foundational principles and rules. By the beginning of the twentieth century, formalism as an ideal was under attack by adherents of legal realism and sociological jurisprudence. 2 Members of the latter two schools of thought argued that the legal system was in fact and of necessity uncertain and imprecise, assessed by such measures as the lack of predictability of judicial decisions and the absence of a unique, correct solution to particular legal questions. The source of legal uncertainty was explained by members of these schools of thought in terms of one or more of the following circumstances. For some, the law's foundational principles, statutory and common law rules, and specific judicial decisions do not form a coherent whole. Therefore, reliance on them can yield inconsistent, even contradictory results. Others argued that the human and commercial situations to which law applies are themselves constantly changing. As a result, legal structures will have to be altered (deliberately or otherwise) on a more or less continuous basis to fit the reality they purport to govern. Alternatively, the uncertainty of legal determinations was seen as attributable to the fact that applying general rules to specific fact patterns is rarely mechanical. This makes moral and legal determinations a question of judgment and enables, if not encourages, judges to look to considerations outside what is explicit or clearly implicit in precedent to adjudicate concrete cases. Finally, some of the critics of the formalist ideal emphasized that people who engage in moral and legal reasoning -whether as theorists, lawmakers, judges, or citizens -will necessarily be influenced by personal, class, or cultural biases that affect the manner in which they interpret or apply existing legal materials.
For some of the challengers to formalist legal theory, the fluid nature of law and the indeterminate nature of legal reasoning were seen as defects, i.e., as departures from an ideal of perfectly syllogistic and certain reasoning that, consciously or unconsciously, they shared with the formalists. 3 For others, the uncertainty of the law is, at least in part, a consequence of the law's need to respond to complex and evolving "social, industrial and political" realities and, hence, it is a primary cause of the law's "immense social value." 4 The desire of legal theorists to determine whether and how reasoning about human affairs can attain correct outcomes has continued to the present day. In the last several decades, these epistemological concerns have been expressed differently than in the early part of the century. At one end of the contemporary legal theory spectrum, there is renewed interest in formalist-type theories, such as neo-Aristotelian natural law theory. 5 However, the earlier natural law ideal of searching for unchanging truths about human nature and human affairs that are in principle universally binding and should be used to evaluate the correctness of particular moral and legal determinations has given way to alternative notions of natural law, some of which are free of unitary interpretations of human nature and morality. 6 At the other end of the spectrum are schools of thought--such as critical legal studies ("CLS"), 7 critical race theory, 8 some feminist approaches, 9 law as narrative, 10 different voice scholarship, 11 and poststructuralism 12 --that celebrate what Suzanna Sherry calls "nonrational epistemologies," 13 such as relativism, 14 subjectivism, "radical particularism," 15 radical social constructivism, 16 decisionism, 17 and nihilism. 18 The doctrines at this end of the legal theory spectrum explicitly challenge the possibility of rational legal and moral discourse at the same time that they repudiate the substantive bodies of thought connected with traditions of such discourse.
Between the two extremes are numerous contemporary legal theorists who have attempted to mark out territory that is neither objectivist or formalist, on the one hand, nor subjectivist or relativist, on the other. These authors, whom I call theorists of the middle way, reject the idea that knowledge must be absolute and unchanging to be worthy of the name. Aristotle provides theoretical grounds for their intuition: at the beginning of the Nicomachean Ethics he observes that precision cannot be expected in the treatment of all subjects alike.... [W] hen the subject and basis of a discussion consists of matters that hold good only as a general rule, but not always, the conclusions reached must be of the same order....For a well-schooled man is one who searches for that degree of precision in each kind of study which the nature of the subject at hand admits....
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For Aristotle, in other words, rejection of the formalist ideal of reasoning demonstratively to a determinate conclusion is not a practical concession to the limitations of human cognition. 20 Nor does it mean that the results of inquiry about matters not amenable to precision must be anything less than the truth. 21 Aristotle's epistemological observations thus call into question the dichotomy between universal knowledge and everything else on the ground that it reflects a misunderstanding of the relationship between knowledge and its object in connection with human affairs. Rather than being apologetic about the limits of their understanding, legal theorists should seek to understand why much of human conduct is not and cannot be captured by absolute, universal rules.
Although precision may be neither possible nor appropriate when reasoning about certain aspects of human affairs, there are nonetheless standards to guide or issue from such inquiries. Middle way theorists, by definition, assume such standards because their theories agree that such reasoning is not simply arbitrary or ad hoc. Two distinct approaches of contemporary liberal legal theory of the middle way that can learn from Aristotle will be discussed in this essay. 22 The first is characterized by a reluctance to have recourse to substantive moral and political principles that exist independently of a particular legal order. The second approach, in contrast, is characterized by a willingness to recognize and incorporate such principles into reasoning about human affairs Because of the reluctance of theorists of the first type for legal reasoning to have recourse to substantive standards into legal reasoning, other than those derived from a constitution, statutes, and judicial precedents, this approach relies to a much greater degree than the second on the process of communal deliberation and on various structural, procedural, and related devices constraining deliberation to reach decisions about human values and conduct.
The Process-Oriented Middle Way Approach
Liberal legal theorists of the middle way who are reluctant to impose or even propose external substantive standards to guide the legal reasoner have developed approaches to moral and legal reasoning that depend upon theories of practical reason as wholly or mostly independent of universal principles and rules, yet not arbitrary or ad hoc. 23 Their wariness about developing external substantive standards as part of a theory of practical reasoning stems in large part from one or more of four beliefs:
that we do not in fact know definitively which goals and values are superior; that we cannot attain such knowledge even if we try; that our ability to evaluate goals and preferences correctly is in any event politically irrelevant because the goal of public life should be to ensure the conditions of the private pursuit of life plans rather than to encourage people to pursue one or more publicly designated life plans-whether that restriction is for the sake of reducing political conflict or to make possible the autonomy of individuals; and that the content of human happiness or the common good is not unitary or uniform.
Arguably all of these reasons are epistemological at bottom. Although it is true that at present the contemporary liberal legal commitment to diversity and autonomy seems to be based upon a belief in the intrinsic value of these objectives, it is possible that this commitment originally came into being as a result of, and is currently reinforced by, the more basic belief that human reason is incapable of proving definitively the superiority of one or more conceptions of the human good.
Because of the preceding considerations, many contemporary middle way theorists with a process orientation have in common the belief that government actors and institutions should not favor the goals and values of one sub-group of the larger community over another, regardless of whether they originate in religious, moral, or cultural concerns of the sub-group. 24 Relatedly, the task of legal theory is to describe the structural, procedural, and related conditions that must exist so that individuals or communities can themselves understand which values they should hold, what outcomes they should pursue, and how to pursue them. It is characteristic of these theories to describe some form of group discourse as the best vehicle for making practical decisions with respect to values or actions. 25 The conclusions reached and consented to in the group discussions envisioned by these theories are seen as both valid and validated because of the qualities of the participants in the reasoning process, in particular, because of their equality as participants, their being informed or becoming informed (through the group discourse) before reaching conclusions, their seriousness about the process, the respect they accord one another, and their willingness to learn and grow from the give and take among the participants. 26 For such theorists, substantive standards are the product, not the precondition, of communal deliberation. 27 An Aristotelian Appraisal of the Process-Oriented Middle Way Approach
The attempt to avoid the extremes of objectivism and subjectivism without relying upon extralegal substantive standards can be illuminated and, in some respects, refined by turning to Aristotle's observations about moral theory and phronesis or practical reason. Four features of the thought of process-oriented middle way theorists are especially worth examining from an Aristotelian perspective:
(1) the preference for communal debate over individual investigation, (2) the importance for selfgovernance of consent by an individual to rules he has participated in creating, (3) the aspiration to selfgovernment and transformative political participation, and (4) the insistence on ideal speech conditions as a precondition for legitimate communal debate.
Communal reasoning. The preference on the part of contemporary liberal legal theorists for reasoning about human affairs in a communal setting is grounded, among other reasons, in the belief that when people put their opinions forward in a public forum in an attempt to persuade others, the communal scrutiny that results is likely to weed out obvious errors and increase the range and depth of information bearing upon the topic at hand. Second, Aristotle and these legal theorists assign different weights to the opinions of individuals.
For Aristotle, only generally accepted opinions can serve as the basis of dialectical (as opposed to rhetorical or sophistical) argument. Since opinions are said to be "generally accepted" either if all or most people hold them or if they are held by one or more wise people, 34 the implication is that Aristotle equates the force of the opinion of one wise man with the opinion held by all or most people. As a theoretical matter, then, generally accepted opinions carry weight for Aristotle because they are a promising source for true opinions rather than because they command widespread support. They serve as the basis of dialectical inquiry because they are presumptively, although not necessarily, correct. 35 In other words, it seems that the relatively high place Aristotle accords to the opinions of all or most people is derives from his insight that the breath of agreement can serve as a proxy for wisdom.
Self-governance and consent. This difference between middle way, process-oriented legal theorists and Aristotle is also related to their differing views about the importance of consent. These legal theorists rely on agreement by participants to the results of group decisionmaking to legitimate law for several reasons. For some, the dominant purpose of consent is to promote the values of autonomy and self-governance. Although Aristotle did not talk about "autonomy" per se, a discussion of the importance of being able to govern oneself (and be governed by others) finds pride of place in his philosophy. In the best case, he argues, the good man has the knowledge and virtue necessary to author the rules that guide his life, and not just to accept them on the authority of others. 36 This is possible if, and only if, a person possesses practical wisdom or prudence. 37 In contrast, the virtue of a citizen who lacks the capacity for ruling is "true opinion." 38 Aristotle thus differs from contemporary legal theorists in identifying self-governance with the active exercise of reason rather than the initiation of, participation in, or assent to rules by which a person is governed. In this regard, as was the case in connection with the importance for Aristotle of communal inquiry, agreement by those affected is only a rough approximation of the core value--reason--upon which correct decisions and self-governance rest. 39 For other legal theorists, confidence in consent as the hallmark of successful deliberative outcomes derives primarily from their uneasiness, discussed above, prompted by the distance they see between the method of practical reason and that of scientific or syllogistic reasoning. Even theorists who maintain that the lack of determinacy or predictability on the part of practical reasoning does not imply that the insights arrived at by such reasoning are arbitrary, feel greater comfort when the deliberation is open and participatory. On the face of it, their justification would be that if agreement can be reached by people with different views and objectives, the result must be more comprehensive, hence more likely to be correct, than a result reached by a single individual or small group. Thus, communal reasoning culminating in consent is sought in the name of both autonomy and correct outcomes.
Finally, for some process-oriented legal theorists, the possibility of consent makes deliberative encounters attractive as a solution for the peculiar and destabilizing problems of a pluralistic and liberal legal order, namely, the existence of diverse, sometimes irreconcilable values and visions of the best way to live. Given the reluctance of these theorists to impose on a population of adult individuals a unitary idea of the best course of action in particular situations much less a single account of human happiness or the common good, they place their faith in voluntary processes designed to foster a spirit of respect, cooperation, and compromise among those who participate. The attitudes thus inspired, it is hoped, will enable people to agree to solutions that they would not otherwise agree to, given their different beliefs and goals they initially hold.
From an Aristotelian perspective, it is curious to employ the practice of rational discourse to create what Aristotle would view as moral virtues, 40 rather than to develop moral attitudes and behaviors to facilitate the cultivation of reason. First, Aristotle would undoubtedly favor instilling moral virtues directly, i.e., through habituation, on the ground that the process of becoming moral is more likely to be successful if begun when a child is young. 41 Thus, for him habituation of children through rote imitation of the moral qualities upon which social cooperation depends would be preferable to persuading adults of the importance of such qualities, since adults may already have entrenched habits tending in a different direction. Second, as I have argued elsewhere, for Aristotle, a person needs certain moral qualities to be capable of exercising her rational faculties or being reasonable in the first place . 42 Self-governance and transformative political participation. A third feature of deliberative encounters according to contemporary the contemporary legal theorists under consideration is the potential transformative effect they can have on the individuals who participate. This effect is sometimes explained in terms of enabling people to develop some aspect of their mental capacities, to become moral agents, or to become fully responsible, autonomous human beings. 43 Understanding deliberative encounters as transformative in this way can be seen as based, explicitly or implicitly, upon the Aristotelian dictum that man is by nature political. 44 Process-oriented middle way legal theorists have a tendency to reject Aristotle's dictum if it is construed to mean that a life of engagement in politics is essential to human happiness. Rather, they argue that such a life is one, but not the unique avenue to the realization of human potential. 45 Alternatively, such theorists assume that human beings' political nature should be understood as synonymous with their social nature and, thus, as consistent with many fundamentally private ways of life or membership in groups in general. 46 Aristotle would almost certainly reject treating engagement in political life as interchangeable with engagement in social life or membership in groups. For Aristotle the boundary between the political community and any other type of community is well-defined and meaningful. In Book I of the Politics, he explains what is distinctive about each type of community or human association (koin_nia), whether political or sub-political, in terms of the end that each pursues. The end of the association of man and woman is reproduction; that of master and servant, survival; that of the household, the necessities of daily life; and that of the village, daily needs that are not necessities. 47 The end of the city or political community, in contrast, is the good life, or living well. 48 To accomplish these differing objectives requires different faculties and skills. As a consequence, Aristotle warns the reader against imagining that fitness to govern any one type of association can be generalized to fitness to govern any other. 49 Based upon Aristotle's analysis, it would also be mistaken simply to assume that the human fulfilment derived from involvement in interpersonal relationships characteristic of one type of community or association is the equivalent of the human fulfilment derived from involvement in relationships characteristic of any of the others. The only way, then, to determine whether Aristotle's dictum can be translated into a statement about human sociality would be, first, to determine what he meant by a political community and which aspects of participation in such a community he believed actualized human nature and, second, to make a parallel investigation of social association and interpersonal relations of the type intended by contemporary legal theorists to determine if the latter can perform the same function as the former. 50 While such a task goes beyond the scope of this essay, I believe it is fair to say that, at the very least, Aristotle would deny the equation of human nature as political and human nature as social unless the end of social association is the good life or living well. The measure to be used in an inquiry of this kind would thus be whether the end of social association is a partial good--as is the case with couples, The view that participation in pre-or sub-political associations will create or maintain civic virtue has obvious appeal. Given our enormous and diverse country, it may well be that intermediate associations bear a closer resemblance to certain aspects of the classical city than our nation as a whole ever can. In particular, such associations permit the homogeneity and personal knowledge among members that the classical republicans extolled among citizens. 55 Such associations, however, appear to differ from the classical concept of the city in a decisive respect, namely, by aiming at the good of their members rather than the common good. In that event, the "civic virtue" encouraged by such associations would actually reinforce private preferences without attempting to scrutinize those preferences prior to placing them on the public agenda. 56 Cass Sunstein anticipates this objection: he asserts that intermediate organizations will scrutinize existing practices critically and encourage the exercise of civic virtue, understood as the pursuit of goals other than self-interest, narrowly conceived.
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However, he gives no explanation of why this will be the case, and his conclusion seems to be contradicted by the way such organizations in fact operate.
Ideal speech conditions and communal discussion. The fourth feature of some process-oriented middle way legal theories is the practice of laying down specific preconditions for communal deliberations to assure the legitimacy of the deliberations and their outcomes. 58 These preconditions, which are patterned after the conditions of Jürgen Habermas' ideal speech situation, 59 require that all who are affected by decisionmaking be permitted to participate and that the input of all participants receive equal consideration. To achieve the latter objective, the rules require each participant to have an equal opportunity to speak, question, and express his or her point of view freely. Any form of compulsion, whether direct or indirect, is prohibited. 60 Deliberative discourse is seen as successful when, despite initial disagreements, consensus is reached on a rational basis either about matters of policy or its implementation. The hallmark of the ideal speech situation is thus that it aims at understanding through rational and voluntary discourse, rather than at consensus based upon compromise, barter, or manipulation.
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From an Aristotelian perspective, once again contemporary liberal legal theorists are attempting
to do indirectly what they might be more successful doing directly. Although the grounds of consensus when the ideal speech situation is achieved are rational persuasion, the rational element is expected to enter into and ultimately permeate the discourse because of the equality, honesty, and openness of the participants. This assumes that all participants (and thus, in principle, that all people) will recognize the truth of a particular point of view after an exhaustive screening process.
This assumption, however, seems to require other, arguably untenable assumptions. First, it assumes that by positing certain structural constraints on the conversation (equality, honesty, openness), the participants will exhibit certain moral qualities. In particular, it assumes that they will forgo, or cease to experience, the desire to pursue their own self-interest at the expense of the interest of others and the larger community, when these interests collide. Aristotle would find this expectation questionable on the basis of his belief that moral virtue must be internalized to be reliable. 62 Yet he would be the first to concede that without the ability to control one's passions, deliberation is impossible. 63 As was the case with the second feature of this approach discussed above, Aristotle would undoubtedly advocate instilling moderation, honesty, and a spirit of cooperation in people starting in childhood to ensure that the adult participants in a deliberative conversation will be willing to judge the opinions put forward without exclusive regard to their personal circumstances.
Second, the belief that a rational consensus can be reached in this manner seems to assume as well that all reasoning about human affairs, including moral and political reasoning, can ultimately be justified logically or empirically; without this assumption, it is difficult to understand how a deliberative discourse can issue in rational persuasion of all parties. But the notion that all of the results of deliberation can be justified logically or empirically should be objectionable to theorists who emphasize practical reason (as contrasted with deductive argument) as the path to a certain kind of practical knowledge. For Aristotle, in contrast, some, including some of the most important, determinations reached in such situations can be known only through prudence or practical wisdom, a rational process that often defies logical or empirical justification. The possessor of practical wisdom may well be guided to a large degree by precepts of a kind that can be tested and refuted. In many instances, however, the decisive variables are so numerous, complex, and interdependent that the process of reasoning cannot be broken down into a succession of linear arguments. If this is correct, the ideal speech situation would be doomed in principle unless, first, all participants possess or can come to possess practical wisdom through discussion and, second, the practical wisdom of all of them will operate identically. This is extremely unlikely, if for no other reason than the circumstance that practical wisdom appears to derive in large part from experience (and from the way in which individuals perceive and learn from their experiences). 64 Thus, the ideal speech situation, which is premised upon equal respect for the individual participants and their differences, would be unable to reach its goal unless, when the layers are peeled back, each participant's mind is revealed to work in an identical fashion. Yet this possibility would also seem to be objectionable to theorists for whom respect for people's distinctiveness is paramount.
Aristotle would deal with this dilemma by challenging the belief that practical wisdom is a capacity that all possess (or can learn) to an equal degree. It is interesting that he embarks upon his definition of practical wisdom by studying the people to whom we attribute practical wisdom 65 rather than more abstractly, as he does in the case of some other mental faculties. His approach may suggest that practical wisdom is not a generic capacity and that its workings are inseparable from the person who exercises or possesses it. Aristotle also distinguishes practical wisdom from other mental faculties that resemble it, such as shrewd guessing, calculation in the service of partial or evil ends, having correct opinions, and good sense. 66 Practical wisdom thus resembles a talent that is developed through experiences of a certain kind, but it also depends in part on a natural or intrinsic core capacity of the individual. If this is the case, communal inquiries may not be able to replicate the mental process of a single person with a natural capacity and suitable experiences to actualize it.
The Middle Way Approach Open to Independent Substantive Standards
Numerous other legal thinkers who believe that reasoning about moral or legal issues can achieve correct or non-arbitrary results in the absence of logical or empirical proof adopt an approach that combines substantive and procedural elements.. 67 These thinkers tend to identify the rational faculty involved in this type of reasoning as "practical reason," "practical wisdom," "prudence," or "judgment." In reaching decisions, judgments, or conclusions, the person exercising practical reason relies on some combination of tradition, history, formal instruction, observation, experience and reflection. 68 So understood, the person engaged in practical reasoning resembles a doctor who relies upon the totality of her book and life learning to arrive at decisions in individual cases. The person engaged in moral or legal reasoning, however, faces a subject matter of far greater complexity and much less regularity than the subject of the medical arts.
Contemporary legal thinkers of the middle way who believe in the possibility of moral philosophy or moral truth 69 disagree about the extent of its relevance for legal reasoning, especially the reasoning of judges or public officials. The most preeminent legal theorist who argues for independent substantive standards guiding (as well as issuing from) legal reasoning is Ronald Dworkin. His writings elaborate a theory that explains how it is possible for judges and others 70 to arrive at "right answers" in hard cases, i.e., in the absence of legal principles, rules of law, or legal precedents that dictate specific conclusions. 71 For Dworkin, in such cases judges first have, and should have, recourse to established legal materials (such as rules, principles, statutes, regulations, and previous judicial decisions) and the principles implicit in those materials. To prevent judges from relying on intuition or "making decisions that seem right in isolation" when they turn to principles implicit in established legal materials, 72 Dworkin requires them to determine which principles are consistent with each other and with the body of settled legal materials thought to be right. 73 Because of inconsistencies in established legal materials, to establish a comprehensive theory of this kind, a judge may have to prefer some of the legal materials or principles over others. 74 Dworkin argues that, whenever the result of this process fails to account satisfactorily for established legal materials, including the principles implicit in them, or it produces more than one comprehensive theory, the comprehensive theory that best fits existing legal materials will be the one that "is superior as a matter of political or moral theory." 75 It is at this stage, then, that Dworkin advocates having recourse to sources external to the law. A judge is nonetheless obliged to render decisions that defer to existing law as much as possible, consistent with the obligation to maintain the law's integrity.
Moral and political philosophy are thus not free to determine the direction or content of the law except insofar as is required to enhance its integrity. 76 In two recent articles, Ken Kress argues that Dworkin's methodology produces suboptimal results because it presumes that the legal theory adopted by judges who rely on external sources must aim at a high degree of fit with established legal materials. This requirement, according to Kress, is never adequately defended, 77 and it prevents judges from reaching as morally correct a theory as would be possible if a less rigorous fit were required. 78 Kress concedes that the jurisprudence elaborated by Dworkinian judges will improve from the standpoint of morality over time, but he argues that such a result is inadequate for a "legal system that aspires to do justice." 79 At the same time, Kress acknowledges that judges have differing capacities for what he calls "critical moral truth" and that, as a consequence, the real question is not which legal theory is absolutely best in the abstract, but which theory we would want judges to adopt given their views about critical moral matters as compared with their views about the dominant ideology embedded in the settled law. 80 He concludes that in the best case, i.e., when judges are well equipped to think critically about moral matters, some version of natural law theory will produce better decisions than a theory heavily tied to established legal precedents. But he leaves open whether such judges exist now or will likely exist in the future.
Anthony Kronman also recognizes the possibility of standards of moral truth or justice independent of a legal system, but he is wary of judges substituting moral truth or a philosophic theory of justice for existing law. Kronman argues that judges do need to engage in moral reflection to fill gaps in existing law for several reasons. 81 Yet he also urges that this aspect of the judicial function be limited to infrequent occasions and that judges resist the temptation to treat law as a "subfield of morality" or a text for philosophic exegesis. 82 Instead, Kronman endorses Alexander Bickel's doctrine of prudence or "good practical wisdom" as a judicial virtue. According to Bickel, judges must resist moral imperatives, cultivate the ability to "live with the disharmony between aspiration and historical circumstance," and look for "opportunities that permit the marginal and evolutionary reconciliation of our principles and practices." 83 Kronman 84 identifies the occasions on which judges should have recourse to moral principles with the educational role of courts, that is, their responsibility to "instruct and elevate, to bring out the best in us and show us where our own convictions lead." 85 But the courts also have a responsibility to respect the democratic principle of the consent of the people and to promote peace through compromise. In his view, therefore, to be effective in their role as educators, the courts must assess and accommodate the environment in which they render decisions rather than operate as philosopherkings.
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Christopher Eisgruber also believes that there are independent standards of justice and morality that the Constitution of the United States does not embody. Unlike Kronman or Dworkin, however, he believes that judges should completely refrain from importing these values into judicial decisions. He reasons that Constitutional norms already reflect a commitment to justice, albeit imperfect, and this level of justice is superior to philosophic norms from a political point of view, i.e., because it reflects standards that can realistically gain the consent of the people over the long-term. For Eisgruber, then, Constitutional norms are desirable from a moral point of view because they are substantively good (as well as attainable). Prudent judges should therefore pursue a fuller realization of Constitutional norms rather than try to modify them in light of external standards. 88 These theorists contemplate, as does Aristotle, the possibility of a single individual capable of deliberating well. And they appear to agree with him that practical wisdom is not possessed by human beings equally. 89 The legal theorists discussed in the preceding section appear to regard the consent of people to the laws governing them as important primarily because of the necessity in a democracy of ensuring voluntary support for and obedience to the laws. This necessity is practical, i.e., to avoid civil disobedience, lawlessness, or excessive coercion to uphold the law, but it is based as well on part of the core meaning of democratic government. Aristotle would agree that consent of the people is desirable to secure voluntary obedience to laws. He would, however, emphasize more than most contemporary theorists the role of habit in assuring consent and voluntary obedience as well as for instilling in people a sense of the goodness of their laws. 90 Aristotle would find that these theorists (with the exception of Kronman and, possibly, Eisgruber) overestimate the ability of people in general to conduct themselves in accordance with beliefs that are not supported by corresponding habits. Consent, Aristotle would argue, is not sufficient to ensure obedience to laws unless reinforced by compatible character traits.
Finally, all of the theorists discussed in the preceding section except Eisgruber agree that the practical wisdom of judges cannot operate successfully in certain situations without recourse to disciplines external to the law, in particular, moral and political philosophy. In the writings of Aristotle, in contrast, the source of the moral insights of the person possessing practical wisdom is far less certain.
In many places in his writings, it is the moral virtue of the person who exercises practical wisdom, rather than reason, that seems to provide a moral compass to guide his decisions. 91 Elsewhere Aristotle suggests that some kind of cognitive knowledge of the end of human action would be useful for guiding individuals in their pursuits, and he asserts that law is the product of "some sort of practical wisdom and intelligence." 92 But Aristotle never claims explicitly that philosophy can or should direct the practical reason of lawmakers, even though he intends his Politics as an aid to the development of practical reason in the reader. 93 Aristotle thus has less confidence than the contemporary theorists discussed in the ability of theoretical reason to direct human affairs absent the virtues of character, just as he believes practical reason and deliberation will fail to attain practical wisdom in their absence.
Conclusion
Several themes have emerged through the preceding sketch that should give pause to contemporary middle-way legal theorists. First and foremost is the strong connection between deliberative excellence and character that Aristotle elaborates at length. Each, in his view, presupposes the other to be fully realized. Aristotle's understanding stands in stark contrast to that of contemporary middle way theory, which tends to views moral questions as fundamentally private matters, to be decided by each individual in accordance with his or her conscience. His understanding challenges this contemporary understanding by raising the possibility that insistence on a strong separation between moral education and education more generally will prevent the emergence of truly deliberative communities and leaders with practical wisdom.
Second, this sketch has brought to the fore fundamental assumptions of middle way theorists about human equality and inequality. Political equality is a central tenet of a liberal constitutional democracy, yet that fact does not and need not necessitate a comparable equality in every aspect of human life. For Aristotle, the capacity for practical reasoning appears to be unevenly distributed among the population, especially in the form of practical wisdom, which is limited by its very definition to people possessing a high degree of experience and commitment to "living well" in the Aristotelian sense, as contrasted with those adept at pursuing one or more partial goods. 94 The legitimacy of Aristotle's insight is admitted tacitly in the writings of those authors who focus exclusively or disproportionately on the practical reasoning of judges, at the expense of other public officials and the population in general. Aristotle's ideas thus expose a conceptual difficulty at the core of theories of liberal constitutional democracy.
Finally, it is characteristic of liberal legal thought to be more comfortable investigating, discussing, and disagreeing about questions of method than about issues of human nature. The first book of the Nicomachean Ethics, in contrast, contain a powerful assertion of the inseparability of these two: all inquiry and knowledge about human affairs must take into account the complexity of the human soul and the consequences of that complexity for the possibilities of human conduct. This leads Aristotle to warn that it is inappropriate to expect the precision of mathematics in human inquiries. Wisdom about human affairs combines an appreciation of the reality of human commonality and the reality of human particularity with a sense of how these interact. It is thus part of the wisdom of middle-way theorists to be unsatisfied with those who would assimilate law to science or relegate it to complete subjectivity. And it is part of their wisdom to locate their project in the area between science and subjectivity because this is where the realities of human nature and human conduct reside. Theirs is the task of understanding and responding to the persistent conflicts between the rule of law and the pull of 14. I use "foundationalism" or "objectivism" on the one hand and "relativism" or "subjectivism" on the other to refer to the two outer poles of the epistemological continuum. supra note 7. Singer distinguishes nihilism from irrationalism: the former accepts that moral knowledge presupposes a rational foundation and a rational method, but denies that such things are possible; the latter agrees that rational moral knowledge is impossible, but believes that such knowledge is not necessary "to develop passionate commitments and to make our lives meaningful." Singer, "The Player and the Cards: Nihilism and Legal Theory," at 4 n.8. Thus, the nihilist despairs of living a meaningful life, while the irrationalist does not. Singer identifies himself with the latter view: rational truth and objectivity are unavailable, but we can nonetheless live a life of goals, caring, and commitment. He also suggests that "pragmatist" would adequately describe an irrationalist of this kind. His deepest criticism of traditional legal thought maintains that the dichotomies of rationality and irrationality, or objectivity and subjectivity, do not adequately describe our moral and epistemological choices. 57. Sunstein, "Beyond the Republican Revival," supra note 26, at 1573. His claim about obtaining a sense of community and an opportunity to participate in deliberative activities through such organizations is more credible. But the strong bonds that one forms within these partial communities may well increase the assurance on the part of their members of the rightness of their parochial interests and, thus, make it more difficult for them to consider fairly the demands of the public interest, which sometimes require self-sacrifice. This problem would appear to be accentuated by Sunstein's recommendation that
